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has been conferred on the owners, so 
that ex cequo et bono they ought to pay for 
such a benefit: 1 Eq. Cas. Ab. 291; 
Jeremy Eq. Jur. 86 ; Percy v. Millan- 
don, 18 Martin 616; 2 Story Eq. Juv. 
% 1236 ; Coffin v. Heath, 6 Met, 80, 
Wilde, J. 

2. The other point involved in the prin- 
cipal case is equally clear, that one tenant 
in common cannot ordinarily recover at 
law for the rent, or for the use and occu- 
pation of the whole premises by the other 
co-tenant, in the absence of any agree- 
ment, express or implied, that he would 
pay for such exclusive use ; and on the 
familiar principle that each tenant in 
common owns the estate per mi et per 
tout ; and if one co-tenant does not see 
fit to come in and occupy, the other still 
has the, right to the enjoyment of the 
estate ; and in such cases the sole occu- 
pation by one is not an exclusion of the 
other : Sargent v. Arsons, 12 Mass. 150 ; 
Wilbur v.. Wilbur, 18 Met. 404. See 
also Norris v. Gould, 15 W. N. C. 187. 



And this rule holds not only between 
the tenants in common themselves, but as 
to others holding under them. There- 
fore if one tenant in common leases " his 
interest" to a third person, and the lat- 
ter enters under his lease, and occupies 
the whole premises, but does nothing to 
exclude the other co-tenant, and does not 
attorn to him in any way, and the latter 
makes no claim to be admitted into pos- 
session, he cannot recover anything of 
the defendant for use and occupation of 
the whole: Badger v. Holmes, 8 Gray 1 18. 

But this does not militate with the de- 
cision in the principal case ; since from 
the peculiar facts it was apparent the 
defendant was holding as tenant under 
his lease, and not in his subsequent capa- 
city as tenant in common ; whereas if he 
had lawfully surrendered his lease, and 
claimed to keep possession as tenant in 
common, probably a different result 
would have been reached. 

Edmund H. Beknett. 

Boston. 



RECENT AMERICAN DECISIONS. 
Supreme Court of Minnesota. 

FISHBACK et al. v. VAN DUSEN et al. 

When payment of the purchase-money and the delivery of the goods are ex- 
pressly or impliedly agreed to be simultaneous, and the payment is omitted or 
refused by the purchaser upon getting possession of the goods, the vendor may 
reclaim them, the delivery being merely conditional. To constitute a conditional 
delivery, it is not necessary that the vendor should declare the conditions in ex- 
press terms at the time of delivery. It is sufficient if it can be inferred from 
the acts of the parties and the circumstances of the case that it was intended to 
be conditional. 

A delivery on a sale for cash is not necessarily a conditional one, for the vendoT 
may waive the conditions. Whether there has been such a waiver is a question 
of fact, viz. : Has the vendor voluntarily and unconditionally delivered the goods 
without intending to claim the benefit of the condition that the purchase-money 
must be paid before the goods pass to the vendee. 

To constitute an executed contract of either sale, pledge or mortgage of goods, 
some specific property must be appropriated to the contract. Until this is done, 
the contract is merely executory, and no property passes to the vendee, pledgee or 
mortgagee. 
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Semble, where a party delivers or deposits grain with another, with an agreement, 
expressed or implied, that the latter may use and dispose of it, and fulfil his obliga- 
tions to the former by returning an equal amount of other grain of the same 
quality, the transaction, in the absence of a statute changing the rule, constitutes 
a sale, and not a bailment. 

Appeal from a judgment of the District Court, Olmsted county. 
Lloyd Barber, C. C. Wilson and Thomas Wilson, for appellants. 
A. L. Gove, for appellee. 

The opinion of the court was delivered by 

Mitchell, J. — When nothing is said in a contract for the sale 
of goods as to the time of payment, the law presumes that the sale 
is for cash. Upon a sale for cash, payment and delivery are con- 
current and mutually dependent acts. Neither party is bound to 
perform without contemporaneous performance by the other. Where 
payment of the purchase-money, or giving security for its payment 
and the delivery of the goods, are expressly or impliedly agreed 
to be simultaneous, and the payment or security is omitted, evaded, 
or refused by the purchaser, upon getting possession of the goods, 
the seller may immediately reclaim them ; the title in such case not 
passing to the purchaser, the delivery being merely conditional, and 
the purchaser taking simply as trustee for the seller until the con- 
dition is performed. But where there is a condition made at the 
contract of sale favorable to the vendor, and solely for his benefit, 
he may, if he choose, waive it. Hence a conditional sale may be- 
come an absolute one by an unconditional delivery of the goods to 
the purchaser. By an unconditional delivery the title of the goods 
passes to the vendee. A cash sale is not necessarily a conditional 
sale. It is as competent for the vendor to waive the condition of 
payment concurrently with delivery, as any other condition in his 
favor : Scudder v. Bradbury, 106 Mass. 422. To constitute a 
conditional delivery, it is not necessary that the vendor should 
declare the conditions in express terms at the time of the delivery. 
It is sufficient if the intent of the parties that the delivery is con- 
ditional can be inferred from their acts and the circumstances of 
the case. Hence, after a conditional sale has been made, and a de- 
livery has taken place upon the expectation that the purchase- 
money will be shortly paid, or the contemplated security given, 
the delivery would ordinarily be conditional without any express 
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declaration to that effect, because there is an implied understand- 
ing that the vendee will act honestly, and that he takes the goods 
subject to the contract. Therefore a sale does not, ipso facto, 
become absolute when a delivery is made, unaccompanied by any 
express declaration that it is conditional. Any such rule would 
be unreasonable, and greatly embarrass sales. 2 Kent 297 ; Leven 
v. Smith, 1 Denio 571 ; Smith v. Dennie, 6 Pick. 262. 

But the doctrine is uniform and well established that if the ven- 
dor unqualifiedly and unconditionally delivers the goods to the 
vendee without insisting on performance of conditions, intending to 
rely solely on the personal responsibility of the vendee, the title 
passes to the latter, and the vendor cannot afterwards reclaim the 
property, even if the condition is never performed. His only rem- 
edy is upon the contract for the purchase-money : 2 Kent 296 ; 
Benjamin on Sales, § 320, note d ; Carleton v. Sumner, 4 Pick. 516 ; 
Smith v. Dennie, supra ; Dresser Man. Go. v. Waterston, 3 Met. 
9 ; Farlow v. Ellis, 15 Gray 229 : Goodwin v. Boston, £ L. R. 
Co., Ill Mass. 487 ; Seudder v. Bradbury, 106 Id. 422 ; Haskins 
v. Warren, 115 Id. 514 ; Freeman v. Nichols, 116 Id. 309 ; 
Bowen v. Burk, 13 Penn. St. 146 ; Mixer v. Cook, 31 Me. 340. 
The weight of authority seems to be that a delivery, apparently 
unrestricted and unconditional, of goods sold for cash, is presumptive 
evidence of the waiver of the condition that payment should be 
made on delivery in order to vest the title in the purchaser. Seud- 
der v. Bradbury, 106 Mass. 422 ; Upton v. Sturbridge Cotton 
Mills, 111 Id. 446 ; Hammett v. Linneman, 48 N. Y. 399 ; 
Smith v. Lynes, 1 Seld. 43 ; Farlow v. Smith, supra. No secret 
or undisclosed intent of the seller is of itself sufficient to make the 
delivery conditional. This is not enough to make the purchaser a 
trustee of the vendor. Upton v. Sturbridge Cotton Mills, supra. 
Waiver is 1 a voluntary relinquishment of some right, which, but for 
such waiver, the party would have enjoyed. Hence voluntary 
choice is of the essence of waiver, and not mere negligence, though 
from such negligence, unexplained, such intention may be inferred. 
Hence the important question, in determining whether there has 
been a waiver of a condition of sale, is : Has the vendor manifested 
by his language or conduct, an intention or willingness to waive the 
condition, and make the delivery unconditional and the sale absolute 
without having received payment or the performance of the conditions 
of sale ? This must depend on the intent of the parties at the time, 
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to be ascertained from their conduct and language, and not from the 
mere fact of delivery alone. Whether there has been a waiver is a 
question of fact. It may be proved by various species of evidence : 
by declarations, by acts, or by forbearance to act. But, however 
proved, the question is: Has the vendor voluntarily and uncon- 
ditionally delivered the goods without intending to claim the benefit 
of the condition ? Fuller v. Bean, 34 N. H. 290-303 ; Smith v. 
Dennie, supra ; Farlow v. Ellis, supra ; Hammett v. Linneman, 
supra. 

In the case at bar, the court has found that the sale by Van 
Dusen & Co. to Cole was for cash ; but he also finds that all the 
wheat delivered to Cole was so delivered to him absolutely, without 
insisting upon payment at the time of delivery, no condition, ex- 
pressed or implied, being annexed to the delivery. If this is jus- 
tified by the evidence, it is, under the rules of law already an- 
nounced, conclusive against the right of Van Dusen & Co. to reclaim 
the wheat because of non-payment of the purchase-money. 

We shall not attempt to state the evidence. The substance of it 
is very fairly and succinctly stated in the findings of fact by the 
trial court. 

The contract between the parties not having been in writing, and 
Cole being dead, the evidence was, necessarily, mostly circumstan- 
tial, consisting largely of facts showing the course of dealing be- 
tween the parties in reference to this and numerous other prior and 
similar transactions. Payment had never been insisted upon at the 
time of delivery. The delivery of grain in this, as well as former 
deals, was apparently unrestricted and unconditional : at least, it 
was never accompanied by any express declaration that it was con- 
ditional. According to the usual course of dealing between the 
parties, it appears that while Van Dusen & Co were accustomed to 
send Cole their bills from time to time, as one or more car-loads 
were delivered, yet immediate payment was never insisted upon — 
Cole paying in whole or in part, from time to time, as was conve- 
nient ; sometimes within a day or two, sometimes not for weeks or 
even months after the delivery of the grain. 

The evidence shows that Cole bought wheat exclusively to be 
ground in his mill. It also tends to show that he never kept it 
separate from other wheat until paid for, and that he was accustomed 
to use it by grinding it up at any time after delivery without refer- 
ence to whether he had paid for it or not. From the situation of the 
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parties it is almost impossible that Van Dusen & Co. were not fully 
aware of this mode of dealing with the wheat by Cole. In fact 
the evidence tends strongly to prove that they perfectly understood 
it. Cole's standing was good, and it appears that Van Dusen & Co. had 
entire confidence in his personal responsibility. Such a state of facts 
amply sustains the finding of the court to the effect that the delivery 
of the grain to Cole was absolute and unconditional, and was intended 
to be such, and that Van Dusen k Co. had no expectation of as- 
serting the condition of payment before the title should pass, but, 
on the contrary, relied solely upon the vendee's personal responsi- 
bility. Van Dusen & Co. also contend earnestly that the sale 
and delivery of the whole 12,000 bushels was an entirety, and the 
payment also to be an entirety upon the delivery of the whole, and 
therefore that the delivery was not complete when Cole died, and 
hence there could have been no waiver of conditions as to the part de- 
livered. This theory of the transaction is entirely at variance with 
the course of dealing between the parties, both in reference to this 
and prior sales. While it is true that the bargain for the purchase 
of the 12,000 bushels was a single contract, yet it was evidently 
the understanding of the parties that it was to be delivered in in- 
stalments of one or more car-loads, the purchase-money for which 
was payable at any time on demand after delivery, without refer- 
ence to whether the whole amount contracted for had or had not 
been delivered. It was precisely on this theory that Van Dusen & 
Co. acted in reference to this very transaction, for if their present 
theory be correct there was nothing due until the whole 12,000 
bushels was delivered. The grain being thus deliverable, and to 
be paid for in instalments, the delivery of each instalment was just 
as complete as if no more remained to be delivered. The evidence 
fully warranted the court in finding that the wheat was to be deliv- 
ered and paid for in car-load lots, as it should arrive from the 
several warehouses of the vendors. And this finding is fairly 
within the issues made by the pleadings. 

This brings us to the consideration of the claims of the defend- 
ant banks. The facts as found by the court are as follows ; Cole 
was a miller operating a flouring-mill, and engaged in purchasing 
wheat and manufacturing it into flour, and shipping and selling the 
same. He was not a general warehouseman, and had no ware- 
house except an elevator, which was a part of his mill. His prin- 
cipal and exclusive business was that of miller, although, as an 
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incident to that business, he was accustomed to receive into his mill 
from farmers, for storage, wheat, until such time as they desired to 
sell it, issuing to them therefor the usual storage or warehouse 
tickets. In 1880 twenty-five persons so stored wheat with him ; 
in 1881, twenty-one ; in 1882, four ; in 1883, two. He never 
sold, delivered, or shipped wheat out of his mill, or redelivered any 
wheat left with him for storage, but all wheat thus received into his 
mill he ground up, using it as a part of his current stock in his 
business of milling. In April 1882, he borrowed $5000 from the 
First National Bank of Winona, for which he gave his note, and at 
the same time executed and delivered to the bank the following in- 
strument : " Received in store, for account of First National Bank 
of Winona, 5000 bushels of No. 2 wheat, deliverable to them or 
their order on return of this receipt : provided, always, that if a 
certain note, bearing even date, and due July 9, 1882, for $5000, 
shall have been paid, this receipt is null and void, otherwise in full 
force." In May 1882, he had a precisely similar transaction with 
the Second National Bank, except that the loan was $3000, and the 
instrument in the form of a receipt which he gave, did not contain 
the proviso contained in the other. Neither loan was ever paid. 
These instruments were, and by all parties were intended to be 
collateral security for the repayment of these loans, and for no other 
purpose. Otherwise than as above stated, Cole never sold any wheat 
to these banks, nor did the banks ever store any wheat with him, or 
ever deliver any wheat to him, and never had any wheat in his pos- 
session. Between August 2 and 8, 1882, the mill was entirely 
cleaned out of wheat, so that on the 8th of August there was no 
wheat of any kind in the mill that had been placed there prior to 
to that date, the whole having been ground into flour in the usual 
course of operating the mill. 

The court does not find, and there was no evidence tending to 
prove, that there was any wheat in the mill at the date of either 
of these transactions with the banks. The wheat found in the mill 
at Cole's death, which is the wheat here in controversy, was pur- 
chased by him from defendants, Van Dusen & Co., and others, sub- 
sequent to August 8th 1883. It seems to us that to state these 
facts is to prove that the banks cannot maintain their claim to this 
wheat. The act of 1876, commonly known as the " Warehouse 
Act," (Gen. Laws 1876, c. 86, or Gen. St. 1878, p. 1012), has no 
application to such transactions. The banks never actually deliv- 
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ered any wheat to Cole for storage. They never bought any wheat 
of him, and he never sold them any. All that can be possibly 
claimed is that he executed these receipts for the purpose of pledg- 
ing or mortgaging his own wheat to the banks as security for his 
own debt. Now the act above cited, as its title and contents clearly 
indicate, was designed to protect the rights of actual depositors — 
those who deliver grain to another for storage. The act is too long 
to quote in extenso, but its language throughout shows that this 
was its exclusive scope and purpose. The very first expression in 
the first section furnishes the key to the whole act % viz. : " When- 
ever any grain shall be delivered for storage." Such expressions 
as "whenever any grain shall be deposited," "the person so stor- 
ing," " the amount of grain so stored," " the terms of storage,'' 
"charges for storage," and like expressions, are to be found all 
through the act. But aside from the strict letter of the act, its 
provisions as a whole, the evil sought to be removed, and the remedy 
sought to be applied, clearly show that it was never in the legisla- 
tive mind that it should apply to transactions where there was in 
fact no deposit of grain for storage, but simply an attempt by a 
party to pledge or mortgage his own property in his own possession 
to secure his debt. To extend its application to such transactions 
would practically result in important modifications of the law of 
pledges and mortgages of personal property, — a thing not to be 
presumed to have been contemplated by the legislature. We do 
not mean to say that a vendor may not become the bailee of the 
vendee, so as to bring the transaction within the statute. It might 
with force be claimed that there would be no substantial reason for 
requiring the parties in such a case to go through two ceremonial 
deliveries. But that is not this case. To bring a case within the 
provisions of this statute there must be a delivery by an actual 
depositor. See G-reenleaf v. Bows, 8 Fed. Rep. 550 ; Adams v. 
Merchants' Bank, 2 Fed. Rep. 174. 

Therefore, in our judgment, this statute has no application to 
the present case, and hence the rights of the banks must be deter- 
mined according to common-law principles alone. If these trans- 
actions amounted to anything, it was either as a pledge or a mort- 
gage. For the purposes of this case it is immaterial which it be 
called. One of the counsel for the banks avoids stating which of 
the two he claims to be. The attorney of record claims it was a 
pledge. We are inclined to think it was an attempt to create a 
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pledge; and as that is the view most favorable to the banks, we 
shall consider the case from that standpoint. 

We shall assume (without deciding the question) that a ware- 
houseman, having property of his own in his warehouse, may pledge 
it as security for his own debt by merely issuing to his creditor an 
instrument in the form of a warehouse receipt. This is, certainly, 
as far as any authority goes. We will also assume that Cole was, 
within the meaning of the authorities, a " warehouseman," which 
we very much doubt. But conceding these, still there never 
was any executed contract of pledge, because no specific property 
was ever appropriated to the contract so as to pass title to the 
pledgee. 

It is an elementary principle of law, applicable alike to sales, 
mortgages and pledges, that the contract becomes executed only by 
specifying the goods to which it is to attach ; or, in legal phrase, 
by the appropriation of the specific goods to the contract. Until 
this is done the contract is executory, and the property does not 
pass. There was no such appropriation of any specific grain to 
these contracts, even under what may be termed the modern Amer- 
ican doctrine, that where the mass, from which the sale, mortgage 
or pledge is made, is uniform in character and quality, as wheat 
in an elevator, separation from the mass is not necessary to con- 
stitute an appropriation of the property to the contract. But in 
this case, out of what mass was this wheat to be taken ? There is 
no evidence that there was any wheat in the mill when these receipts 
were executed, and if there was, there is nothing to show that it 
was the wheat referred to. So far as appears, the banks might 
with equal propriety claim any other wheat situated elsewhere. But 
even if it be further conceded that there was, at the dates referred 
to, wheat in the mill, and that this was the wheat referred to in the 
receipts, yet there is still a conclusive reason why the banks cannot 
recover. As found by the court, Cole was accustomed to use all 
the wheat in his mill as a part of his stock in the milling 
business, grinding it into flour, which he shipped and sold. 
This appears' to have been his usual and long-continued prac- 
tice. In view of this fact, and also the well-understood usages 
of the grain trade as to the time within which it is ordinarily 
marketed, it could never have been in the contemplation of the par- 
ties that Cole would keep this wheat on hand from the spring of 
1882 until the late summer of 1883. The banks must have under- 
Vol. XXXIII.— 65 
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Stood that Cole would, and tacitly assented that he might, use and 
grind up this wheat, and ship and sell the flour. The most that 
can be claimed for the transaction is that he was, on demand, to 
deliver to the banks out of his stock an amount of wheat corre- 
sponding in quantity and grade to that named in the receipts. Even 
if they had actually deposited their own wheat with Cole, under such 
circumstances, it hardly needs the citation of authorities at this 
day to the proposition that it would have, in the absence of a stat- 
ute, constituted a sale and not a bailment. The very object of the 
statute already considered was to change the rule in this regard as 
to actual depositors. See Rahilly's Case, 3 Dili. 420 ; Chase v. 
Washburn, 1 Ohio St. 244; South Australian Ins. Co.v. Randell, 
L. R., 3 P. C. App. 101. 

No case to which we have been referred goes far enough to sup- 
port the claim of the banks on the facts of this case. In almost 
all of them we think it will be found that not only was specific pro- 
perty appropriated to the contract, but the identity of the subject 
of the pledge was preserved. Merchants' Bank v. Hibbard, 48 
Mich. 118, which takes quite advanced positions on some questions, 
comes nearer supporting the claim of the defendants than any case 
we have found. But the identity of the property pledged with 
that claimed seems to have been assumed or taken for granted. 
On no other theory, we think, could the result in that case have 
been reached. In the case at bar, all wheat in the mill had been 
removed between August 2d and 8th, and the wheat in dispute pur- 
chased by Cole subsequent to the latter date. Our conclusion is 
that the banks have no title to the wheat, and have no right to 
any preference over other creditors of the estate in the distribution 
of its proceeds. Judgment affirmed. 

The principles stated in the opening unconditional sale ; and that it was for 

sentences of the opinion, that the law the jury to determine upon the evidence 

presumes a sale to he for cash when whether the sale was conditional or not." 

nothing is said to the contrary, and that This ruling was sustained by the Supreme 

upon a sale for cash, payment and deliv- Court of the state, as applied to the facts 

ery are concurrent and mutually depend- of the case, in which the sale was accom- 

ent acts, are well recognised. But the panied by a delivery. Such language is 

condition of payment may be waived. In confusing. When a sale is made for 

Scudder v. Bradbury, 106 Mass. 422, cash, the right to demand the money im- 

428, the trial judge instructed the jury, mediately upon delivery, and to reclaim 

" that a cash sale might or might not. be the goods if the money be not forthcom- 

a conditional sale ; that it was not neces- ing, always exists ; but, of course, if 

sarily in law either a conditional or an delivery is voluntarily made without pay- 
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mont being insisted on, and without being 
induced by artifice or fraud, the condition 
is waived. 

If the terms are "cash in ten days" 
it is evident that payment is not expected 
to be concurrent with delivery, and upon 
an absolute delivery there is no right to 
reclaim the goods if the payment be not 
made at the expiration of the ten days : 
Haskins v. Warren, 115 Mass. 514. 

It is very necessary to distinguish sales 
for cash from sales on condition that the 
title shall not pass until the price is paid. 
In many of the states such conditional 
sales are recognised and held valid even 
as to innocent third parties, while in 
others they are held void as to creditors 
of the vendee and bona fide purchasers 
from him. See Lewis v. McCabe, 21 
Am. L. Reg. (N. S.) 217, and note. 
The law in regard to cash sales seems to 
be universal. And it is evident that the 
vendor, in the case of a cash sale, who 
has made a contract entitling him to pay- 
ment as soon as his goods are delivered, 
should not be allowed, after waiving the 
condition of immediate payment, and 
trusting for his money to the personal 
credit of the vendee, no matter how soon 
his mistake is discovered, to turn around 
and contend that he made the delivery on 
condition that the title would not pass 
until the price was paid ; even though 
the law of the state in which the trans- 
action occurred would have permitted 
him to make such a contract instead of 
the contract he did make. See the dis- 
senting opinion in Hammett v. Linneman, 
48 N. Y. 406. But it is of course pos- 
sible that upon the vendor coming to the 
vendee in the case of a cash sale and 
learning that payment will not follow de- 
livery, the contract between them may 
be abandoned, cither expressly or by im- 
plication, and another entered into by 
which delivery is to be made at once, hut 
the title is not to pass until payment of 
the price. See Nash v. Weaver, 23 Hun 
516. 

Many cases on this subject are collected 



in note (d) to sect. 320 of the Fourth 
American ed. of Benjamin on Sales. 
See also EvansoiUe, Src, jRd. Co. v. Er- 
win, 84 Ind. 457. 

On the question of the necessity of 
separation in the case of a sale of a por- 
tion of a homogeneous mass, a late case 
in New Jersey, which was difi'erently 
decided by the Supreme Court and the 
Court of Errors and Appeals, was re- 
ported each time in the pages of this 
magazine, and each time with a note 
opposed to the decision : Sires v. Hurff, 
17 Am. L. Reg. (N. S.) 11, and Hurff 
v. Hires, 18 Id. 161. The recent date 
of these discussions and their fulness, 
render it unnecessary to take up here 
that general question. 

In the principal case the question was 
as to the pledge, by means of what pur- 
ported to be a warehouse receipt, of a 
portion of a mass, of uniform character 
and quality, by the owner, a miller, and 
it was decided that his retained power 
over the wheat in question was so ex- 
tensive as to be inconsistent with tbere 
having been any pledge of it. 

Under the facts of the case probably 
no fault will be found with the decision, 
although it may be said that it might 
preferably have been put on the ground 
that Cole was not a "warehouseman ;" 
Cole's course of business was such that 
his depositors could not have considered 
him under any obligation to keep on 
hand wheat of such kind and quantity as 
to answer all his outstanding receipts, 
and therefore a deposit with him must 
be looked upon as a sale and not a bail- 
ment ; but so far as the opinion states 
or implies that the right of the warehouse- 
man to substitute for the wheat de- 
posited, wheat of like quality, keeping 
on hand always the requisite quantity, 
will make the transaction a sale and not 
a bailment, it is not in accordance with 
what would seem to be the better doc- 
trine. See the elaborate note of Mr. (now 
Judge) Holmes, to Chase v. Washburn, 
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6 Am. L. Rev. 450 : Sexton $• Ahhott 
v. Graham et at., 53 Iowa 181 ; Nelson 
v. Brown et al., Id. 555. 

Some of the cases while admitting the 
power of an owner to sell his own goods, 
without segregation and without actual 
delivery, deny him the power to so 
pledge them ; it is proposed in this note 
to examine a few typical cases, with a 
view of determining the correctness of 
this attempted distinction. 

Gibson v. Stevens, 8 Howard 384 
(1850), a part of the syllabus of which 
is as follows : " Where personal pro- 
perty is, from its character or situation 
at the time of the sale, incapable of 
actual delivery, the delivery of the bill 
of sale, or other evidence of title, is suf- 
ficient to transfer the property and pos- 
session to the vendee. 

"' Where articles of commerce were pur- 
chased in the state of Indiana, and the 
vendors in whose warehouses they were 
lying, gave a written memorandum of 
the sale, with a receipt for the money, 
and an engagement to deliver them on 
board of canal-boats soon after the 
opening of canal navigation, these doc- 
uments transferred the property and the 
possession of the articles to the pur- 
chasers. 

" These documents, being endorsed 
and delivered to a merchant in New 
York, in consideration of advances of 
money in the usual course of trade, 
transferred to him the legal title and 
constructive possession of the property. 

" Therefore, an attachment subse- 
quently issued, at the instance of a 
creditor of the original purchasers, which 
was levied upon the property in ques- 
tion, could not be maintained." 

Gibson, the merchant in New York, 
was, by his contract, to sell the stuff, 
repay himself and turn over the balance, 
less commissions and charges, to the 
original purchasers, McQueen & McKay. 
Tahey, C. J., says: "Nor, as re- 
spects the legal title, can there be any 
distinction between the advance made 



by Gibson, and the case of an actual 
purchaser. To the extent of his ad- 
vances he is a purchaser, and the legal 
title was conveyed to him to protect his 
advances. * * * The legal title, the 
right of property, passed to him, and 
McQueen & McKay retained nothing 
but an eguitulle interest in the surplus, 
if any remained after satisfying the 
claim of Gibson." 

It was not denied that the equitable 
interest of McQueen & McKay was 
liable to attachment, but the decision 
was that Gibson was entitled to the pos- 
session of the goods. The goods were 
in the warehouses of third persons. 
It is submitted that this ease, properly 
understood, is a decision recognising 
the validity of a pledge of merchandise 
by a symbolical delivery thereof by 
means of the transfer of a warehouse 
receipt. 

To show the nature of the transaction 
when there is such a symbolical delivery 
of property in pledge, the following ex- 
tract from the opinion of Bradley, J., 
in Casey v. Cavaroc, 6 Otto 467 (1877), 
is of interest: "The difference ordi- 
narily recognised between a mortgage 
and a pledge is, that title is transferred 
by the former, and possession by the 
latter. * * * The possession need not 
be actual : it may be constructive ; as 
where the key of a warehouse containing 
the goods pledged is delivered, or a bill 
of lading is assigned. In such case the 
act done will be considered as a token, 
standing for actual delivery of the goods. 
It puts the property under the power 
and control of the creditor. In such 
cases, such constructive delivery cannot 
be effected without doing what amounts 
to a transfer of the property also. The 
assignment of a bill of lading is of that 
kind. Such an assignment is necessary, 
where a pledge is proposed, in order to 
give the constructive possession required 
to constitute a pledge ; and yet it for- 
mally transfers the title also. In such a 
case there is a union of two distinct 
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forms of security — that of mortgage and 
that of pledge ; mortgage by virtue of 
the title, and pledge by virtue of the 
possession." 

In Yenni v. McNamee, 45 N. Y. 614, 
(1871), S. was the owner and in posses- 
sion of a quantity of petroleum at his 
factory. His superintendent signed and 
delivered to him the following receipt, 
dated Dec. 6th 1866 : " Received on 
storage for account of S., 600 barrels of 
petroleum, crude and refined, contained 
in tanks, and 700 barrels to hold the 
same ; deliverable to his order on pay- 
ment of the charge named therein, in ac- 
cordance with the marginal note hereto. 
Storage, per month. Labor, ." 
The receipt was not for any designated 
or separate parcel of oil, but was intended 
to cover oil, crude, refined or in process 
of refining in the works, and empty bar- 
rels to hold it. On the 16th of Dec. the 
Ocean Bank loaned Stokes $5000 and 
received his note therefor and, as collat- 
eral security, took the receipt above set 
out, endorsed by him. There was no 
change of possession of the oil ; none of 
it was set apart to answer the call of this 
receipt ; and no one, on behalf of the 
bank, ever saw the oil. An execution 
was issued against Stokes and the sheriff 
the defendant in this case, levied on all 
the oil, barrels, &c., in the works. 
Stokes was authorized by the hank to 
sell the oil covered by the receipt, on their 
account, and, after the levy, sold 
and delivered the oil in question, 
which the sheriff reclaimed, and to re- 
cover which this action was brought. 

GitovEK, J., says : " The inquiry is, 
did the bank acquire an absolute title to 
the property by the endorsement of the 
receipt to it by Stokes, so that it was not 
thereafter liable to be levied upon and 
sold upon an execution against him.* * * 
There is no doubt but that Stokes in- 
tended to confer some title to the property 
by indorsing and delivering the receipt 
to it ; and the bank, by accepting it, in- 
tended to acquire an interest in the pro- 



perty. Although the mode adopted was 
informal it was, I think, effectual to ac- 
complish the object of the parties. A 
transfer of a warehouse receipt by indorse- 
ment, with intent to transfer the title to 
the property specified therein, is effectual 
under the law merchant, independent of 
the statute, to transfer the title: [ Gibson v. 
Stevens, 8 How. U. S. Rep.] Had Stokes, 
therefore, indorsed and delivered the 
receipt to the bank in good faith, upon 
an absolute sale of the property to the 
bank, I am not prepared to say that the 
bank would not thereby have acquired 
the title, although the receipt was a mere 
fiction between Stokes and Chapman. 
Both of the latter would have been es- 
topped from denying that the receipt was 
based upon a real transaction. This es- 
toppel would have been equally effectual 
against all claiming under Stokes upon a 
title subsequently acquired. * * * But 
Stokes transferred the receipt, and, there- 
fore, the title to the property, as a mere se- 
curity for the payment of his note. It 
was therefore a mere mortgage security," 
and void as against creditors, because not 
accompanied by immediate delivery, or 
filed as required by the state statute. 
See to same effect Farmers fr Mechanics' 
National Bank v. Lang, 87 N. Y. 209, 
(1881). (See, however, ParshaU v. 
Eggcrt, 54 N. Y. 18). Adams, As- 
signee, frc. v. Merchants' National Bank, 
2 Fed. Kep. 174, and 19 Am. L. Reg. 
(N. S.) 714, opinion by Drummond, 
J., is a very similar case. 

In Smyth v. Craig, (1841) 3 W. & S. 
14, S., the defendant, bought and received 
from C, B. & Co. flour, to be paid for 
half in cash and half in 60-day notes. 
Being pressed for payment he consented 
to let molasses in bis distillery stand 
either as their property or as collateral 
security on condition that they would take 
his notes at 60 and 90 days, in lieu of 
the former terms. He pointed out the 
molasses, consisting of 400 hogsheads, 
to be ascertained by counting them off, 
in rows, from a particular place, and in 
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a particular manner. He agreed that the 
molasses should remain in his yard, and 
to send them the rum to be distilled from 
the molasses, to be sold by them and ap- 
plied to his debt. Gibsok, C. J. : " Had 
it rested there, the plaintiff, or the firm 
he represents, could not have recovered 
as in the case of a pawn : for at this time 
there was no delivery of possession, and 
consequently no pawn. Indeed, retention 
of possession was necessarily a part of 
the arrangement, because it was indis- 
pensable to enable the defendant to carry 
the other parts of it into effect." 

Merchants', $-c, Bank v. Hibbard, 
(1882) 48 Mich. 118. In this case there 
was issued by the defendants as security 
for a loan of $20,000 made to them by the 
bank, the plaintiff, the following ware- 
house receipt : "Received, Grand Rap- 
ids, Michigan, January 17, 1880, in 
store for account of the Merchants' and 
Manufacturers' National Bank of De- 
troit, Michigan, eighteen thousand 
(18,000) bushels No. 1 white and 2 red 
winter wheat, to be delivered in wheat 
or its equivalent in flour upon return of 
this receipt properly endorsed, to be kept 
insured for account of whom it may con- 
cern. Hibbaep & Graff." 

H. & G. were not only buying, stor- 
ing, manufacturing, shipping and selling 
wheat on their own account, but were 
also receiving into their mills wheat to be 
stored for others, for which they issued 
the customary warehouse receipt. The 
firm of Hibbard & Graff failed in March 
1880, and the bank sued out this writ of 
replevin. Coolet, J., says," The defend- 
ants do not deny that title may pass by the 
delivery of a warehouse receipt in pur- 
suance of an actual sale, nor, as we un- 
derstand it, do they dispute that when 
one is owner of property represented by 
a warehouse receipt or other instrument 
of a similar nature, he may make pledge 
of it and transfer constructive possession 
by delivering to the pledgee the instru- 
ment that represents his property. * * * 
But in this case the plaintiff never had 



either title or actual possession of the pro- 
perty; it was not intended that the ware- 
house receipt should pass the title to the 
plaintiff. It is therefore contended that 
there was and could be in the case no con- 
structive possession except such as might 
be implied in any case in which an 
owner should undertake to pledge the 
property, and at the same time without 
delivery retain it in his own hands and 
under his own exclusive control. 

' ' We have already said that it is con- 
ceded a warehouseman may transfer 
title to property in his warehouse by the 
delivery of the customary warehouse re- 
ceipt. In such cases there is no con- 
structive delivery of the property whereby 
to perfect the sale except such as is im- 
plied from the delivery of the receipt ; 
and where the property represented is 
only part of a large mass as was the 
case here, there could not well be any 
other constructive delivery. But for the 
convenient transaction of the commerce 
of the country it has been found neces- 
sary to recognise and sanction this 
method of transfer, and vast quantities 
of grain are daily sold by means of such 
receipts. * * * We are then to see whe- 
ther a constructive transfer of possession 
that is recognised in the oase of sale 
shall be held inoperative in case of an 
attempted pledge. 

" If a distinction is made in the cases 
it ought to be upon some ground that 
would seem reasonable in commercial 
circles. * * * 

" If a merchant may buy grain in store 
and receive a transfer of title in a ware- 
house receipt, he would be very likely if 
he had occasion to receive grain in pledge, 
to suppose a similar receipt to be suffi- 
cient for that purpose. No reason would 
occur to him why it should be otherwise, 
and this because there would be in fact 
no reason except one purely technical, 
depending on nice legal distinctions. 
When that is found to be the case any 
proposition to establish a distinction 
should be rejected, decisively and with- 
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out hesitation ; for the laws of trade are 
made and exist for the protection and 
convenience of trade, and they should not 
tolerate rules which have the effect to 
border the chambers of commerce with 
legal pitfalls. * * * 

" Some stress was laid by the defend- 
ants upon the fact that two kinds of 
wheat are mentioned in the receipt, and 
there is no specification of the quantity 
of each to be held. The circumstances 
explain this, for they show that the two 
kinds were mixed in grinding, and it 
was evidently contemplated that flour 
rather than wheat should be held. In 
the absence of any specification of the 
quantity of each kind that was to be 
held, the legal construction we think 
would entitle the pledgee to an equal 
amount of each kind if it remained un- 
manufactured. The return of the officer 
shows that he found no red wheat, and 
but 3051 bushels of white wheat. For 
the remainder he took an equivalent in 
flour according to the terms of the re- 
ceipt." 

See also Cochran v. Ripy, 13 Bash 
(Ky.) 495 ; Ferguson, Jr., Assignee, v. 
Northern Bank of Kentucky, 14 Id. 555; 
Gibson v. The Bank, 11 Ohio St. 311 ; 
Rice v. Cutler, 17 Wis. 351 ; Whitney v. 
Tibbits et at., Id. 359 ; Shcpardson v. 
Cary, 29 Id. 34 ; Nat. Bank of Green 
Bay v. Dearborn, 115 Mass. 219 ; Cool 
v. Phillips, 66 111. 216 ; Taylor v. Tur- 
ner, 87 Id. 296 ; Osborn v. Koenigheim, 
57 Tex. 91 ; Dougherty v. Haggerty, 96 
Penn. St. 515. 

The conclusions which the writer de- 
duces from his examination of the author- 
ities, are, First: That while possession by 
the pledgee is a necessary condition of 



the existence and continuance of a pledge, 
yet that that possession is not required to 
be actual physical possession. The hold- 
ing of a recognised symbol of title, a bill 
of lading or a warehouse receipt is suffi- 
cient. And the owner of goods, if a 
warehouseman, can pledge the same by 
delivering his own warehouse receipt to 
the pledgee. 

The qualification of this last proposi- 
tion, that the pledgor must be a ware- 
houseman, seems to have been overlooked 
in the consideration given by the judges 
deciding them to some of the cases cited. 
That the pledgor is a warehouseman and 
the instrument, a warehouse receipt 
should be shown by pleadings and proof. 
Shepardson v. Cary, supra ; Thome v. 
First Nat. Batik, 37 Ohio St. 254. 

Second : That segregation from a 
uniform mass is no more required in the 
case of a pledge by means of the trans- 
fer of a warehouse receipt, than in the 
case of a sale thereby. Where the 
pledgor is a warehouseman, the world 
has notice from that fact that the legal 
possession of the goods in his warehouse 
is probably in another, although the phy- 
sical possession and control of them is 
in himself : if he be not a warehouseman 
and yet desire to pledge bulky articles 
not easily susceptible of actual delivery, 
he must, at least, clearly and unequivo- 
cally designate the articles pledged, so 
that third persons need not be deceived. 
Anderson y. Brenneman, 44 Mich. 198 ; 
Reeder v. Machen, 57 Md. 56 ; Collins 
v. Buck, 63 Me. 459 ; Thompson v. Dol- 
liver, 132 Mass. 103 ; Crawford v. Davis, 
99 Penn. St. 576. 

Benjamin H. Lowky. 

Philadelphia. 
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